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that the law of the earlier decisions had been applied by the legisla- 
tive act to the farming counties, upon the broader and more satis- 
factory ground that no conceivable reason could be imagined why 
there should have been any purpose on the part of the legislature to 
restore a rule that would have worked great injury to one of the 
State's principal industries. 

T. A. J. D. 



Wills: Jurisdiction of Equity to Set Aside Probate on Ground of 
Fraud. — The continuing litigation over the Davis Estate, which has 
been in the courts, both State and Federal, since 1896, 1 has called forth 
a decision from the United States Circuit Court of Appeals in which a 
number of questions of particular interest and importance are considered. 2 
The suit in regard to which the recent decision is concerned was 
brought by heirs who in the original proceedings had unsuccessfully 
contested the probate of the will, for the purpose of having the 
probate set aside and recovering possession of the estate. Among 
other grounds for seeking relief, it was alleged that the will was a 
forgery and had been admitted to probate by means of the fraudulent 
placing on the jury of three co-conspirators of the proponents. In 
sustaining the defendant's demurrer and denying the relief prayed 
for, the court held that equity had no jurisdiction to set aside a will 
or the probate thereof on the ground of fraud. 

This rule is one which has frequently been asserted. Perhaps the 
most important case in this country is that of Broderick's Will, 3 de- 
cided by the Supreme Court of the United States in 1874, in which 
it was claimed that probate had been obtained by means of a forged 
will and perjured testimony. The court, after reviewing the English 
decisions, concluded that the cases of Kerrick v. Bransby 4 and Allen 
v. McPherson 5 were decisive of the point, and proceeded to lay down 
the broad rule that "a court of equity will not entertain jurisdiction 
to set aside a will or the probate thereof." Though the result reached 



1 See Estate of Davis, (1902) 136 Cal. 590, 69 Pac. 412; In re Davis, 
(1907) 151 Cal. 318, 86 Pac. 183, 90 Pac. 711; Tracy v. Muir, (1907) 
1S1 Cal. 363, 90 Pac. 832. 

2 Stead v. Curtis, (May S, 1913. Rehearing denied July 7, 1913) 
205 Fed. 439. For original opinion, see 191 Fed. 529. 

8 Case of Broderick's Will, (1874) 21 Wall. 503; see also same 
case, State of California v. McGlynn, (1862) 20 Cal. 233. 
*(1729) 7 B. P. C. 437. 
s (1847) 1 H. L. C. 191. 
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in the case of Broderick's Will would seem to be unquestionably the 
correct one, a study of the English authorities might well lead to the 
conclusion that they do not stand for, or in fact, even allow, so 
broad a rule as the one stated by the court in that case. 

It is submitted that the rule established by the leading English 
authorities is simply this: — A court of equity has no jurisdiction to 
set aside a will or the probate of a will on the ground of fraud on 
the testator in procuring the will. But if the probate has been obtained 
by fraud, a court of equity has the same authority to set aside the 
decree of probate as it has to vacate any other judgment on the 
ground of fraud. Hence, if there has been extrinsic fraud in the pro- 
bate proceedings, equity may set the probate aside or declare the 
executor or legatees trustees for the heirs. Such a result was reached 
in the case of Barnsley v. Powell, 6 and the House of Lords in Allen 
v. McPherson 7 referred to that decision with apparent approval and a 
willingness to recognize it as law. That the rule is to be limited as 
has been stated, is the comment in a note by Vesey in his reports. 8 
Pomeroy in his Equity Jurisprudence expresses a similar opinion. 9 Two 
California cases tend to support this view, in one of which the rule 
was conceded for the point of argument without being decided, 10 
and in the other of which it was stated as a possible exception to 
the doctrine as broadly stated above. 11 

If the rule is that equity will set aside the probate of a will for 
extrinsic fraud in the probate proceedings, were not the plaintiffs in 
the present case entitled to relief? Knowingly introducing a forged 
will and procuring its establishment by perjured testimony is clearly 
intrinsic fraud. But how can the fraudulent placing of co-conspira- 
tors on the jury which passed on the validity of the will be said to 
be intrinsic fraud? 12 Was this not extrinsic and collateral to all 
matters which were in issue and were or might have been fully tried, 
just as much as fraudulently keeping the opposing party away from 
court on corrupting his attorney? The latter are clearly cases 
of extrinsic fraud. 13 It would seem strange if equity were 
incapable of giving relief in such a case. In accordance 



«(1749) 1 Ves. 284. 

t (1847) 1 H. L. C. 191, 213. 

8 2 Ves. Jr. 293; 5 Ves. Jr. 647; see also statements by counsel and 
court in Gingell v. Home, (1839) 9 Sim. 539. 

9 Pomeroy's Equity Jurisprudence, sec. 913, p. 1634. 
10 Langdon v. Blackburn, (1895) 109 Cal. 19, 41 Pac. 1024. 
"Tracy v. Muir, (1907) 151 Cal. 363, 90 Pac. 832; see also, Del 

Campo v. Camarillo, (1908) 154 Cal. 647, 662, 98 Pac. 1049. 

12 The holding in Tracy v. Muir, (1907) 151 Cal. 363, 90 Pac. 832, is 
of course contra. 

"See U. S. v. Throckmorton, (1878) 98 U. S. 1; Freeman on 
Judgments, sec. 489; Amador, etc.. Co. v. Mitchell, (1881) 59 Cal. 168. 
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with the maxim that no one 9hould twice litigate over the same sub- 
ject-matter, a remedy in the case of intrinsic fraud denied, but the 
instance in question could seemingly afford no opportunity for conflict 
with that maxim. 

W. W. F., Jr. 
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THE SUPREME COURT OF THE UNITED STATES AND ITS 
APPELLATE POWER UNDER THE CONSTITUTION. By 
EDWIN COUNTRYMAN. Albany: Matthew Bender & Co. 1913. 
pp. xxi, 282. 

The disposition in recent years has been to criticize the Supreme 
Court for trenching upon ground that did not legitimately belong to 
it. This book, on the other hand, reproaches the court for abandon- 
ing a territory which the author argues was rightfully its own under 
the intent and wording of the Constitution. The purpose of the 
work is to show the true meaning and construction of that portion 
of Art. Ill, sec. 2 of the Constitution, which provides that the Supreme 
Court "shall have appellate jurisdiction both as to law and fact, with 
such exceptions and such regulations as the Congress shall make." 

The whole perverse construction of the clause originated, in the 
author's judgment, from a dictum of Chief Justice Marshall in the 
case of Durousseau v. United States. 1 The court has ever since been 
affirming the same false rule. Chief Justice Taney declared it in Barry 
v. Mercein, 2 Justice Curtis in Re Kaine, 3 Chief Justice Waite in United 
States v. Young, 4 Justice Gray in American Construction Co. v. 
Jacksonville Ry., B and Justice Day in Heike v. United States, 6 ex- 



i (1810) 6 Cranch 307. 
2(1847) 5 Howard 103. 
3(1852) 14 Howard 103. 
* (1876) 94 U. S. 258. 
5(1892) 148 U. S. 372. 
6 (1910) 217 U. S. 423. 



